Missouri Supreme Court rejects Purcell's argument in closed meeting case
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Members of the Missouri Supreme Court hear oral arguments in Purcell v. Cape Girardeau County Commission last month in Jefferson City, Mo. Justices, from left, are Zel M. Fischer, Michael A. Wolff, Richard B. Teitelman, Chief Justice William Ray Price, Jr., Mary R. Russell, Patricia Breckenridge and Laura Denvir Stith.
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The Missouri Supreme Court has rejected Cape Girardeau County Commissioner Jay Purcell's claim that he and his colleagues engaged in an illegal closed meeting.
Ruling in the final appeal of Purcell's long-running lawsuit against the commission, the state's highest court unanimously said Tuesday that Purcell was not entitled to sue because he voluntarily participated in the closed meeting. The court did not rule on whether the meeting was illegally closed, whether the notice of the meeting violated the Sunshine Law or any other issue raised during the lawsuit.
"This Court's determination that Purcell was not entitled to equitable relief because he acted with unclean hands is dispositive of this matter," Judge Mary R. Russell wrote in the unanimous opinion. "As such, there is no need for this court to address the arguments on appeal regarding whether the commission's meeting notice or discussions violated the Sunshine Law. There is also no need to address the issue of whether Purcell was required to name the commissioners individually as defendants rather than naming the Cape Girardeau County Commission."
The victory could not have been more complete, said Tom Ludwig, who defended the county commission against Purcell's lawsuit.
"In the trial court level we won on the Sunshine Law issue. And at the appellate level we won on the issue of him having sued an improper party," Ludwig said. "And at the Supreme Court, they ruled he behaved so badly he doesn't have a right to anything. It is the most outrageously one-sided thing I have ever seen."
Purcell's attorney, J.P. Clubb, however, said he lost the case on a "technical issue."
"We respect the ruling of the court, but we wish the court would have given us and the rest of the state some guidance," Clubb said.
The meeting took place April 17, 2008. During the meeting, the commissioners discussed County Auditor David Ludwig's use of his work computer to view pictures and videos with actress Pamela Anderson and problems stemming from an improperly filed road easement.
"Purcell recorded the closed session with a recording device he placed in his jacket, and at no point during the closed session discussions did he object to being in closed session," Judge Mary R. Rusell wrote in the seven-page opinion. "Purcell does not dispute the trial court's finding that he 'fully and completely led or participated in all the actions that he now alleges were in violation of Chapter 610.'"
Therefore, "the doctrine of unclean hands was invoked appropriately by the commission in arguing that Purcell was not entitled to the declaratory and injunctive relief that he sought," Russell continued. "Purcell instigated the closed session and led discussions that he now complains were unlawful. This is not to say that a member of a public governmental body cannot bring an action under the Sunshine Law. A county commissioner who protested the closing of a meeting at the time it was closed would be a very different kind of plaintiff than Purcell. A county commissioner who declined to participate in an unlawful closed session also would be a different kind of plaintiff than Purcell."
Presiding Commissioner Gerald Jones said he was relieved that the lawsuit, which has cost the county $26,000 to defend, is over. "Maybe people will see what an idiot-type of lawsuit this is," Jones said.
The next step, Jones said, was to decide whether the county has a chance of recovering its legal costs from Purcell. That could require another court case. Jones said he would go to court for the money "only if I think we have an absolutely marvellous chance of winning."
In an e-mailed statement, Purcell said, "I will accept the court's decision and move on for the good of our county."
Clubb said he was disappointed in the ruling because it did not address any of the Sunshine Law issues raised during the suit.
"We have had 11 different judges look at the facts and the law in this case and have three different rulings," Clubb said. "At no point has any court said the county commission's actions were proper."
Purcell lost his case at every level. At the trial level, Associate Circuit Judge Stephen Mitchell ruled that the meeting notice did not violate the Sunshine Law, nor was the vote to close the meeting illegal. Mitchell also ruled there were no knowing or purposeful violations during the meeting.
The Eastern District Missouri Court of Appeals ruled that Purcell's lawsuit should be thrown out because the commission could not be sued because it did not have a legal existence separate from the individual members. Purcell did not sue the individual members of the commission, in part, because he would have had to name himself as a defendant. The Supreme Court heard arguments Feb. 24.
Purcell won re-election as the case was pending in November 2008. He is now seeking to move from his post as associate commissioner to the job of presiding commissioner in this year's elections.
Attorney Tom Ludwig, representing the commission, had argued the commission could not be sued because it is not a legal entity. He also argued the meeting notice complied with the Sunshine Law and that the meeting was not an illegal closed meeting. Any matters that were not a proper subject of a closed meeting were raised by Purcell, he said.
Clubb said the ruling means members of a public body who believe other members are violating the Sunshine Law need to raise their objections at the time of the possible violation.
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